
COASTAL NO ADVERSE IMPACT:

A COMMON SENSE APPROACH TO 

FLOOD RISK MANAGEMENT



Disclaimer
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This presentation is neither intended to be, nor may it be taken as 
legal advice.  For legal advice, consult with an attorney licensed to 
practice in your jurisdiction and demonstrating expertise in 
applicable subject matter.

Statements of fact and opinions expressed are those of the 
presenters individually and, unless expressly stated to the contrary, 
are not the opinion or position of the Association of State 
Floodplain Managers, Inc., its chapters, or members.
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Mitigate the losses, costs, 
and human suffering 
caused by flooding.

and

Protect the natural and 
beneficial functions of 
floodplains.

ASFPM Mission
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 $6 billion annually

 Four-fold increase from early 1900s

 Per capita damages increased by more than a factor 
of 2.5 in the previous century in real dollar terms

 And then there was Katrina…
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Trends in Flood Damages

$2.2

$2.9
$2.4

$3.4
$2.2

$4.9
$3.3

$5.6
$25

$2.0

0 5 10 15 20 25 30

1910s

1920s

1930s

1940s

1950s

1960s

1970s

1980s

1990s

2000s

Billions (adjusted to 1999 dollars)



Policies Contribute to Risk

• NFIP & the 100-Year Standard

• Emphasis on structural approaches

• Disaster relief environment

Federal 
Policies

• Control land use for short-term benefits

• Perceive flooding to be a federal problem

• Externalize the costs & consequences

States & 
Communities

• Unaware of – or unwilling to accept -
residual risk

• Misplaced concern about having to obtain 
flood insurance

Public
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Current Policy Increases Risk:
Promotes intensification in risk areas
 Ignores changing conditions
 Ignores adverse impacts to existing 

properties
Undervalues natural floodplain functions

Damage Drivers



Floodplain Encroachment
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NFIP Evaluation by American Institutes for Research

Few Restricted Areas
Seaward of mean high tide
Floodways

No Requirement to Protect Natural 
Functions

No Limits on Siting Critical Facilities
Fill in Floodplain Allowed and Facilitated



Act iv i t ies  that  could  adverse ly  impact  
( increase  f lood r isk  or  damage potent ia l )  

another  property  or  community  wi l l  be  
a l lowed only to  the  extent  that  the  impacts  

are  mit igated or  have  been accounted for  
within  an adopted community-based plan.
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NAI Defined…



• NAI  i s  a  concept/pol icy/strategy that  
broadens  one's  focus  f rom the  bui l t  
environment  to  inc lude how changes  to  
the  bui l t  environment  potent ia l ly  impact  
other  propert ies .

• NAI  re inforces  property  r ights  by  
protect ing  those  r ights  for  a l l ,  inc luding  
those  who could  be  adverse ly  impacted by  
the  act ions  of  others
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NAI Explained…



Overview of Coastal NAI Strategies
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Coastal NAI
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 Hazard Identification

 Planning

 Regulations and Standards 

 Mitigation Actions 

 Infrastructure

 Emergency Services

 Education and Outreach 

CNAI Opportunities
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CNAI Mitigation Principles

 Mitigate while not transferring a problem elsewhere
 On-site mitigation retrofits
 Elevation
 Floodproofing

 Nonstructural mitigation
 Acquisition, relocation & restoration
 Upstream detention / retention

 Structural measures – often with adverse impacts
 Levees
 Channels
 Dams



Initial Risk

Zoning
Building Codes

Outreach
Evacuation Planning

Levee

Risk Reduction Tools 

Risk*

Residual
Risk 

Insurance

Buying Down Risk, One Step at a Time

* Risk = Probability x Consequences



NAI: Infrastructure
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 Consider impacts of maintenance, repair & new 
construction

 Consider impacts on- and off-site

 Consider direct and cumulative impacts



NAI: Emergency Services
17

 Disaster response considerations
 Long-term and cumulative

 Examples
 Sand bags, levees

 Plan flood fighting in advance to avoid adverse impacts

 Emergency operations or actions that may impact others
 Anticipate & Mitigate

 Inform and involve



NAI: Education & Outreach
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 Target specific audiences

 Consider behaviors you wish to change or activate

 Key messages
 Know your hazards

 Avoid impacts off your property

 NOAA Hazards Radio

 Obtain and maintain flood insurance

 Turn Around, Don’t Drown!

 Repetition Works
 Consistent message delivered via multiple venues



CURRENT APPROACHES AVOID 
OR CREATE FUTURE DISASTERS

19

If  we continue to encourage at-risk 
development and ignore the impact to 

others, can we accept the 
consequences…

… and, are you willing to pay for it?



COASTAL NO ADVERSE IMPACT:

A COMMON SENSE APPROACH TO 

FLOOD RISK MANAGEMENT

Legal Aspects of NAI



Public Trust Doctrine
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By the law of nature these things are common 
to all mankind, the air, running water, the sea 
and consequently the shores of the sea… The
seashore extends as far as the greatest winter
flood runs up.

- Institutes of Justinian
535 CE



Federal, State and Local Roles
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US Constitution

Amendment X (1791):

The powers not delegated to the  United 
States by the Constitution, nor prohibited 
by it to the States, are reserved to the 
States respectively, or to the people.



Legal Origins
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US Constitution
 States retain ownership of the lands 

beneath navigable waters

 Federal government retains supreme, but 
not exclusive, control over navigation



Public Trust Doctrine
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Colonies followed English common law
Recognized public rights in navigable 

waters & their shores
Modern Era => Public Uses
Access for commerce &         

transportation
Environmental protection
Recreation



Waters & Lands in Public Trust
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Tidewaters to their farthest reaches

Tidelands

Navigable-in-fact waters

Permanently submerged lands

Adjacent wetlands (varies greatly 
among States)



Public Trust Boundaries
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New Jersey Supreme Court 

First major articulation of the public 
trust doctrine in the United States

Arnold v. Mundy (1821)
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Waters and land under water (i.e., “tidal lands”) belong to 
all the people of New Jersey for purposes of “passing and 
re-passing, navigation, fishing, fowling, sustenance, and 
all other uses of the water and its products.”

“Ancillary use” of dry sand

Arnold v. Mundy (1821)



Illinois Central RR v. Illinois (1892)
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SCOTUS: State had abdicated its 
responsibility to preserve the waters for 
public use



Who Owns the Beach?
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Personal Injury Loss of Life

Loss of Property Loss of Business Revenue

Damages



 Federal Government Exemption – 33 U.S.C. 702
No liability of any kind shall attach to or rest upon the 

United States for any damage from or by floods or 
flood waters at any place

 Flood Insurance

 Professional Liability Insurance

 Lawsuits

Responses & Remedies



NAI & the Takings Clause
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 5th Amendment to US Constitution: No person shall be … 
deprived of life, liberty or property, without due process of 
law; nor shall private property be taken for public use without 
just compensation.

 Penn Central Transportation Company v. The City of New York 
(1978)- Restrictions on the development of Grand Central Station 
did NOT amount to a taking, since Penn Central could use TDR and 
secure a reasonable return on the property.   Validated historic 
preservation controls.

 Agins v. City of Tiburon (1980) - Ruled there is a takings when #1 
deprives property of all economically viable use; and #2 when it 
fails to enhance a legitimate government interest.  The court found 
that the Open Space ZO of Tiburon does NOT result in a taking w/o 
just compensation.



Key Takings Cases
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 Loretto v. Teleprompter Manhattan CATV Corporation
(1982) - any physical occupation is a taking, no matter 
how de minimus (landlords had been required under 
state law to allow cable company to install permanent 
cable TV facilities on their property)

 First English Evangelical Church of Glendale v. Co of Los 
Angeles (1987) – allowed damages (as opposed to 
invalidation) as a remedy for regulatory taking.   Just 
compensation clause of the 5th Amendment requires 
compensation for temporary takings which occur as a 
result of regulations that are ultimately invalidated. 



Key Takings Cases (cont.)
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 1987 – Nollan v. California Coastal Commission – Created the essential nexus 
takings test for conditioning development approvals on dedications & 
exactions.  A relationship must exist between what a property owner wants 
(in this case, a building permit to add a second story) and what the local 
government wants (public  access to beach).  No relationship here.

 1992 – Lucas v. South Carolina Coastal Council - Defined categorical regulatory 
taking.  Compensation must be paid when all economically beneficial uses of 
land are taken unless uses are disallowed by title or by state law principles of  
nuisance.     

 1994 – Dolan v. City of Tigard - extended Nollan’s essential nexus test to 
require “rough proportionality” between development  impacts and 
conditions on development.  (bike path/store/lessening overall traffic) 



Key Takings Cases (cont.)
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 2002 – Tahoe-Sierra Preservation Council v. Tahoe Regional Pln. Agency – Sanctioned 
the use of moratoria & reaffirmed the “parcel-as-a-whole” rule for takings review.  
Moratoria on development not a per se taking under the 5th amendment, but should 
be analyzed under the multi-factor Penn Central test.

 2005 – Lingle v. Chevron - case was brought by Chevron based on  an Agins-type claim 
that one of Hawaii’s statutes did not “substantially advance  legitimate state interests.”   
Justice Connor, however, ruled that even though Governor Lingle could not be upheld 
on that issue, it did NOT overturn the 1980 Agins case in the whole.

 2005 – Kelo et al. v. City of New London – like Berman v. Parker in 1954, this case 
involved the City taking private property by eminent domain and transferring it to a 
private entity for redevelopment  The Court held in a 5-4 decision that the general 
benefits a community enjoyed from economic growth qualified such redevelopment 
plans as a permissible “public use” under the takings clause of the 5th Amendment.   
What really helped New London in this case was existing and well-documented 
redevelopment plans.



The Newest (Non) Wrinkle
39

 Stop the Beach Renourishment, Inc. v. FL DEP (2010)
 Unanimous that artificial avulsions = NOT a taking

 Judicial Takings?
 Four Justices: Yep



 Physical occupation of private land
 Regulation that “goes too far” 
 Permit condition lacks a rational connection or 

“essential nexus” with a valid  public purpose 
 No “rough proportionality” between permit 

condition and  impact of development 
 Total deprivation of economic use 
 Interference with “reasonable investment-backed 

expectations”
 Compensable taking may occur even when 

restriction is temporary

What Constitutes a Taking?
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 No Right to be a Nuisance
 No right to Violate the Property Rights of 

Others
 No Right to Trespass
 No Right to be Negligent
 No Right to Violate Laws of Reasonable 

Surface Water Use; or Riparian Laws
 No Right to Violate the Public Trust

Landowner Rights Limited Under the Law
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 Construction of a Road Blocks 
Drainage

 Stormwater System Increases Flows
 Structure Blocks Watercourse
 Bridge Built Without Adequate 

Opening
 Permitting development at risk
 Failure to maintain flood control 

structure

Potential Community Liabilities
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Grading Land Increases Runoff
Flood Control Structure Causes Damage
Filling Wetland Causes Damage
 Issuing Permits for Development that 

Causes Harm to a Third Party

Potential Community Liabilities cont.
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Helps ensure the actions of any 
community or property owner do not 
adversely impact others/coastal 
resources

 Incorporates multi-objective-
management (MOM) and watershed 
planning principles

NAI Benefits
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Benefits of NAI to your community:
Reduce your flood losses and costs over 

time 

Reduce likelihood of your actions 
increasing flood damage to others

Reduce challenges and lawsuits

NAI Benefits (cont.)
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Benefits of NAI to your community:

Reduce flood insurance premiums 
through the Community Rating 
System

 Incorporate multiple objectives

Protect natural resources and values 
of floodplains

NAI Benefits (cont.)
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Principle developed

NAI Toolkit 

 Legal Aspects of NAI

Coastal NAI funded by 
NOAA

NAI Tools



Why Coastal NAI …
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 53% of US Population lives w/in 50 miles of coast

 71% of annual disaster losses in coastal areas

 Population movement to coast continuing

 85% of coastal residents have never experienced a 
major hurricane
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 Identify ALL the Impacts of a Proposed 
Development

Notify Impacted Persons of the Impact 
of Any Proposed Development

Mitigate Impacts 

Summary
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